PART A
Review of ARB Regulations Initiated
On or Before November 17, 2003

Background

The California Air Resources Board has conducted a review of regulations
initiated on or before November 17, 2003, when Governor Schwarzenegger
signed Executive Order $-2-03. Provisions 1a, 1b and 1d of EO S-2-03 required
all state agencies in the Executive Branch to:

1. Cease processing rulemakings in process on November 17, 2003,

2. Reassess the regulatory impact on business of any proposed regulations
pursuant to California Government Code section 11346.3, and

3. Prepare a report describing how these provisions were met, and submit
that report to the Legal Affairs Secretary within 90 days.

Exceptions for individual rulemakings were possible if the agency concluded and
. the Department of Finance (DOF) concurred there were compelling emergency
or other health and safety reasons to justify that the rulemaking proceed.

The ARB had 13 rulemakings in process on November 187, 2003. This report
addresses how each of those rulemakings is being handled, consistent with the
directives in the Executive Order. [t also fulfills the reporting requirements of
provision 1d.

Rule Review Process

Immediately after EO 8-32-03 was signed, ARB staff suspended all major actions
on pending rulemakings. This suspension included the submittal of regulations
to the Office of Administrative Law (OAL), the initiation of new comment periods
for regulations already proposed, and the approval of regulations by the Board.
However, routine staff-level work such as consultation meetings with
stakeholders, staff-led public workshops on proposed regulations, and internal
analytical work needed to prepare regulations for hearing before the Board or for
submittal to OAL, continued. In addition, shortly after the Executive Order was
signed, ARB staff conducted an analysis to decide how to best comply with EQ
S-2-03 and to determine which, if any, regulations might merit an exemption as
provided by provision 1a.



Results of Rule Review

ARB staff has completed its review of each of the rulemakings that were in
process on November 17. This review considered a total of 13 separate
rulemakings (see Attachment 1):

» Two regulations that had been filed with OAL prior to November 17;

» Six regulations had been approved by the Board prior to November 17;
but not vet filed with OAL;

e One regulation had been heard by the Board prior to November 17, but
not approved by the Board; and

e [our regulations had been noticed for hearings prior to November 17,
but not yet considered for adoption by the Board.

Rulemakings Proceeding Pursuant to DOF Review and Approval

Each rulemaking was carefully assessed relative to the applicable provisions of
EO S-2-03. As a result of these assessments the ARB identified compelling
reasons to continue, on an expedited basis, with the adoption and processing of
five regulations. Accordingly, on December 1, 2003, the ARB requested that
DOF approve the expedited processing of the following five rulemakings (see
attachment 2):

Enhanced Vapor Recovery at Retail Gascline Stations
Transport Mitigation Requirements for Upwind Districts

Zero Emission Vehicle Program Modifications

Fees for Stationary Sources, Consumer Products and Paints
Verification Procedures for Diesel Emission Control Strategies

G~

Based on the ARB analyses, DOF approved each of these requests via written
memoranda on December 10 and 11, 2003 (see Attachment 3). As a result, the
processing of the first two rulemakings, which were already at OAL on November
17, has been completed, and OAL has filed those rules with the Secretary of
State. The third and fourth rules, which had been approved by the ARB but not
yet submitted to OAL on November 17, have since been submitted to OAL.
Finally, the amendments to the Diesel Retrofit Verification Procedures rule, which
had been noticed for hearing prior to November 17 but not yet considered for
adoption by the Board, was considered by the Board at its December 11, 2003
hearing. However, final action on this rule was delayed to allow additional
comment. It will be reconsidered at the Board’s February 26-27, 2004, meeting,
at which time adoption is expected.

In addition to the five rulemakings identified above, ARB also identified the need
to continue expedited consideration of three additional rulemakings, and, on
December 1, 2003, requested DOF concurrence to proceed with hearings and



Board decisions on these previously noticed rules. The pending rulemakings in
this category include:

» Heavy-Duty Diesel Engine Software Upgrade (“Chip Reflash”), and
o Two rules subject to court ordered hearing dates:

—-Air Toxic Control Measure for Stationary Diesel Engines

—Air Toxic Control Measure for Transportation Refrigeration Units

Based on the ARB analyses, DOF approved each of these requests via memo on
December 10, 2003 (See attachment 4). Each of these rulemakings, which had
been noticed for hearings prior to November 17, was considered by the Board at
its December 11, 2003, hearing. However, final action on all of these rules was
delayed to allow additional comment and ensure that the public was able to
provide comment on the rules in light of EO S-2-03. The two rules to control
diesel particulate matter will be reconsidered at the Board’s February 26-27,
2004, meeting, at which time adoption is expected. It is expected that the Heavy-
Duty Diesel Engine Software Upgrade (“Chip Reflash”) rulemaking will be
reconsidered at the Board’s March 25-26, 2004, meeting.

Rulemakings Proceeding with Additional Public Review

In addition to the rulemakings discussed above, five other rules were in process
when EO S-2-03 was signed. These rulemakings were:

Off-Highway Recreational Vehicles;

Specifications for Sulfur in Diesel Fuel;

Air Toxic Control Measure for Solid Waste Collection Vehicles; ,
Exhaust and Evaporative Controls for Small Off-Road Engines; and
Revised Incremental Reactivity Values.

The ARB’s Governing Board approved the first four rules listed above prior to
November 17, 2003. However, the rulemaking process was not complete, as
15-day changes to the regulation had not yet been circulated for public comment
and the final rulemaking packages had not yet been filed with QAL. The last
rulemaking, Revised Incremental Reactivity Values, had been noticed for an
administrative hearing prior to November 17, but not yet considered for adoption.

To address these five rules under the Executive Order, ARB decided to take
advantage of the normal post-hearing revision process, and explicitly seek
comments pertinent to the provisions of EO S-2-03 (see Attachment 5). This will
enable ARB to efficiently and effectively meet all of its objectives before the final
regulatory language is formally adopted by ARB’s Executive Officer and
forwarded to OAL for review. Should major, substantive comments come forth
- during this process requiring the attention of ARB’s Governing Board, staff wili
bring those comments and the pertinent regulatory issues back before the Board
for its consideration.



The economic impact of each of the proposed rules has already been thoroughly
assessed and considered during the rule development process. As part of the
adoption process by the ARB, compliance with the economic impact as required
by EO $-2-03 and by Government Code section 11346.3 will be fully
demonstrated. Any comments received from the public pertaining to the
provisions of EO S-2-03 will be considered and responded to. The adequacy of
the impact assessments, and the ARB’s response to comments will also be
reviewed by the OAL, prior to OAL’s determination to file the final rules with the
Secretary of State.

Conclusion

EO $-2-03 affected 13 individual rulemakings in process at the ARB. Each of
those rulemakings has been carefully considered and assessed relative to the
requirements of the Executive Order. The provisions of the Executive Order are
being met. Eight rulemakings were analyzed on an expedited basis. Each of
these is now completed or proceeding, with DOF’s concurrence. For the five
remaining rulemakings, compliance with the provisions of EO $-2-03, including
the opportunity for additional public comment, has been incorporated into the
ongoing rulemaking process.

It should be noted that this Part A report only addresses rulemakings that were
in process but not yet finalized as of November 17, 2003. Rules adopted,
amended or repealed since January 6, 1999, but before November 17, 2003, are
described in Part B of this report.



Part A - Attachment 1
Rulemakings in Process on November 17, 2003

Regulations filed with OAL prior to November 17, 2003 but not yet approved:

» Vapor Recovery at Retail Gasoline Stations
» Transport Mitigation Requirements for Upwind Districts

Regulations approved by the ARB Governing Board prior to November 17, 2003
but not filed with OAL: ‘

Zero Emission Vehicle Program Modifications _
Fees for Stationary Sources, Consumer Products and Paints
Off-Highway Recreational Vehicles

Specifications for Sulfur in Diesel Fuel

Diesel Particulate Control Measure for Solid Waste Coliection
Vehicles, and

» Exhaust and Evaporative Controls for Small Off-Road Engines

Regulation heard by the ARB Governing Board prior to November 17, 2003 but
not yet acted upon: .

e Diesel Particulate Control Measure for Sfationary Diesel Engines

Regulations noticed for hearings prior to November 17, 2003 but not yet
considered for adoption by the ARB Governing Board:

Verification Procedures for Diesel emission Control Strategies
Heavy-Duty Diesel Engine Software Upgrade

Air Toxic Control Measure for Transportation Refrigeration Units -
Revised Incremental Reactivity Values
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PART A
Review of ARB Regulations Initiated
On or Before November 17, 2003

Background

The California Air Resources Board has conducted a review of regulations
initiated on or before November 17, 2003, when Governor Schwarzenegger
signed Executive Order S-2-03. Provisions 1a, 1b and 1d of EO S-2-03 required
all state agencies in the Executive Branch to:

1. Cease processing rulemakings in process on November 17, 2003,

2. Reassess the regulatory impact on business of any proposed regulations
pursuant to California Government Code section 11346.3, and

3. Prepare a report describing how these provisions were met, and submit
that report to the Legal Affairs Secretary within 90 days.

Exceptions for individual rulemakings were possible if the agency concluded and
. the Department of Finance (DOF) concurred there were compelling emergency
or other health and safety reasons to justify that the rulemaking proceed.

The ARB had 13 rulemakings in process on November 187, 2003. This report
addresses how each of those rulemakings is being handled, consistent with the
directives in the Executive Order. It also fulfills the reporting requirements of
provision 1d.

Rule Review Process

Immediately after EO S-32-03 was signed, ARB staff suspended all major actions
on pending rulemakings. This suspension included the submittal of regulations
to the Office of Administrative Law (OAL), the initiation of new comment periods
for regulations already proposed, and the approval of regulations by the Board.
However, routine staff-level work such as consultation meetings with
stakeholders, staff-led public workshops on proposed regulations, and internal
analytical work needed to prepare regulations for hearing before the Board or for
submittal to OAL, continued. In addition, shortly after the Executive Order was
signed, ARB staff conducted an analysis to decide how to best comply with EO
S-2-03 and to determine which, if any, regulations might merit an exemption as
provided by provision 1a.



Results of Ruie Review

ARB staff has completed its review of each of the rulemakings that were in
process on November 17. This review considered a total of 13 separate
rulemakings (see Attachment 1):

» Two regulations that had been filed with OAL prior to November 17;

e Six regulations had been approved by the Board prior to November 17;
but not yet filed with OAL,;

« One regulation had been heard by the Board prior io November 17, but
not approved by the Board; and

¢ Four reguiations had been noticed for hearings prior to November 17,
but not yet considered for adoption by the Board.

Rulemakings Proceeding Pursuant to DOF Review and Approval

Each rulemaking was carefully assessed relative to the applicable provisions of
EO $-2-03. As a result of these assessments the ARB identified compelling
reasons to continue, on an expedited basis, with the adoption and processing of
five regulations. Accordingly, on December 1, 2003, the ARB requested that
DOF approve the expedited processing of the foliowmg five rulemakings (see
attachment 2):

Enhanced Vapor Recovery at Retail Gasoline Stations
Transport Mitigation Requirements for Upwind Districts

Zero Emission Vehicle Program Modifications

Fees for Stationary Sources, Consumer Products and Paints
Verification Procedures for Diesel Emission Control Strategies

i

Based on the ARB analyses, DOF approved each of these requests via written
memoranda on December 10 and 11, 2003 (see Attachment 3). As a result, the
processing of the first two rulemakings, which were already at OAL on November
17, has been completed, and OAL has filed those rules with the Secretary of
State. The third and fourth rules, which had been approved by the ARB but not
yet submitted to OAL on November 17, have since been submitted to OAL.
Finally, the amendments to the Diesel Retrofit Verification Procedures rule, which
had been noticed for hearing prior io November 17 but not yet considered for
adoption by the Board, was considered by the Board at its December 11, 2003
hearing. However, final action on this rule was delayed to allow additional
comment. it will be reconsidered at the Board’s February 26-27, 2004, meeting,
at which time adoption is expected.

In addition to the five rulemakings identified above, ARB also identified the need
to continue expedited consideration of three additional rulemakings, and, on
December 1, 2003, requested DOF concurrence to proceed with hearings and



Board decisions on these previously noticed rules. The pending rulemakings in
this category include:

Heavy-Duty Diesel Engine Software Upgrade (“Chip Reflash”), and
Two rules subject to court ordered hearing dates:

--Air Toxic Control Measure for Stationary Diesel Engines

--Air Toxic Control Measure for Transportation Refrigeration Units

Based on the ARB analyses, DOF approved each of these requests via memo on
December 10, 2003 (See attachment 4). Each of these rulemakings, which had
been noticed for hearings prior to November 17, was considered by the Board at
its December 11, 2003, hearing. However, final action on all of these rules was
delayed to allow additional comment and ensure that the public was able to
provide comment on the rules in light of EO S-2-03. The two rules to control
diesel particulate matter will be reconsidered at the Board’s February 26-27,
2004, meeting, at which time adoption is expected. It is expected that the Heavy-
Duty Diesel Engine Software Upgrade (“Chip Reflash”) rulemaking will be
reconsidered at the Board's March 25-26, 2004, meeting.

Rulemakings Proceeding with Additional Public Review

In addition to the rulemakings discussed above, five other rules were in process
when EO S-2-03 was signed. These rulemakings were:

Off-Highway Recreational Vehicles;

Specifications for Sulfur in Diesel Fuel;

Air Toxic Control Measure for Solid Waste Collection Vehicles;
Exhaust and Evaporative Controls for Small Off-Road Engines; and
Revised Incremental Reactivity Values.

The ARB'’s Governing Board approved the first four rules listed above prior to
November 17, 2003. However, the rulemaking process was not complete, as
15-day changes to the regulation had not yet been circulated for public comment
and the final rulemaking packages had not yet been filed with OAL. The last
rulemaking, Revised Incremental Reactivity Values, had been noticed for an
administrative hearing prior to November 17, but not yet considered for adoption.

To address these five rules under the Executive Order, ARB decided to take
advantage of the normal post-hearing revision process, and explicitly seek
comments pertinent to the provisions of EO $-2-03 (see Attachment 5). This will
enable ARB to efficiently and effectively meet all of its objectives before the final
regulatory language is formally adopted by ARB’s Executive Officer and
forwarded to OAL for review. Should major, substantive comments come forth
during this process requiring the attention of ARB’s Governing Board, staff will

* bring those comments and the pertinent regulatory issues back before the Board
for its consideration.



The economic impact of each of the proposed rules has already been thoroughly
assessed and considered during the rule development process. As part of the
adoption process by the ARB, compliance with the economic impact as required
by EO S-2-03 and by Government Code section 11346.3 will be fully
demonstrated. Any comments received from the public pertaining to the
provisions of EO $-2-03 will be considered and responded to. The adequacy of
the impact assessments, and the ARB’s response to comments will also be
reviewed by the OAL, prior to OAL’s determination to file the final rules with the
Secretary of State.

Conclusion

EO S§-2-03 affected 13 individual rulemakings in process at the ARB. Each of
those rulemakings has been carefully considered and assessed relative to the
requirements of the Executive Order. The provisions of the Executive Order are
being met. Eight rulemakings were analyzed on an expedited basis. Each of
these is now completed or proceeding, with DOF’s concurrence. For the five
remaining rulemakings, compliance with the provisions of EO S-2-03, including
the opportunity for additional public comment, has been incorporated into the
ongoing rulemaking process.

It should be noted that this Part A report only addresses ruiemakings that were
in process but not yet finalized as of November 17, 2003. Rules adopted,
amended or repealed since January 6, 1999, but before November 17, 2003, are
described in Part B of this report.



Part A - Attachment 1
Rulemakings in Process on November 17, 2003

Regulations filed with OAL prior to November 17, 2003 but not yet approved:

» Vapor Recovery at Retail Gasoline Stations
e Transport Mitigation Requirements for Upwind Districts

Regulations approved by the ARB Governing Board prior to November 17, 2003
but not filed with OAL:

Zero Emission Vehicle Program Modifications

Fees for Stationary Sources, Consumer Products and Paints
Off-Highway Recreational Vehicles

Specifications for Sulfur in Diesel Fuel

Diesel Particulate Control Measure for Solid Waste Collection
Vehicles, and

o Exhaust and Evaporative Controls for Small Off—Road Engines

~ Regulation heard by the ARB Govemning Board prior to November 17, 2003 but
not yet acted upon:

e Diesel Particulate Control Measure for Stationéry Diesel Engines

. Regulations noticed for hearings prior to November 17, 2003 but not yet
considered for adoption by the ARB Goveming Board:

Verification Procedures for Diesel emission Control Strategies
Heavy-Duty Diese! Engine Software Upgrade

Air Toxic Control Measure for Transportation Refrlgeratlon Units .
Revused incremental Reactivity Values
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PART A/ATTACHMENT 2

MEMORANDUM
To: Terry Tamminen
Secretary
From: Alan C. Lloyd A,L A
~ . Chairman ‘ _ o
Date: December 1, 2003 i

Subject: EXECUTIVE ORDER $-2.03

This memorandum is to clarify ARR's request for expedited review and/or individual -
€xemptions under Executive Order S-2-03. This memorandum entirety replaces our
prior memoranda of November 19, 2003 and November 25, 2003, which are now
integrated into this single document. This memorandum was also expanded to more
thoroughly address some of the questions that have arisen thus far. ARRB is making
five separate requests in this memorandum:

1.)  Exempt three (3) adopted regulations from review:
- —Emergency Regulation for Vapor Recovery at Retail Gas Stafions;
—Zero Emission Vehicle Program Modifications _
~Fees for Stationary Sources, Consumer Products and Paints
2)  Expedite review of one previously adopted regulation:

--Transport Mitigation Requirements for Upwind Districts

3) Allow ARB fo modify one existing regulation to avoid adverse
tonsequences on January 1, 2004:

--Verification Procedures for Diesel Emission Controf Strategies
(Note: referred to in 11/19/03 memorandum as "Adjustment to Nitrogen
Dioxide Cap for Diese/ Retrofff Devices”

The energy challenge facing Cafifornia is real. Every Californian needs fo take immediate action to reduce energy consumption,
For a fist of simple ways you can reduce demand and cut your energy costs, see our Website: http:/Avww.arb.ca.qov.

California Environmental Protection Agency

Brntfard mm oomrmdeet e -



Terry Tamminen
December 1, 2003
Page 2

4.) Aliow ARB to proceed to public hearing on court ordered hearings
under the Settlement Agreement for the 1994 South Coast State
Implementation Plan (several rules) and for one rule necessary to
comply with the 2003 South Coast SIP update, namely:

--Heavy-Duty Diese/ Engine Software Upgrade (“chip reﬂash’j.

3.)  Aliow ARB to convene normal monthly Boaid hearings, provided
~_ Votes are held open pending completion of the $-2-03 review.

often dramatically reduces the controversy associated with any single rulemaking.
Holding the Board vote open until the $-2-03 review is completed, as we are proposing,
should reassure all stakeholders that there is no intent to ignore or evade the regulatory
review process set forth by the Governor. It should also be noted that even Board-

(approximate!y 9-10 months following each pubic hearing). For all these reasons,
ARB is proposing its reguiar monthly hearings be allowed and that ‘cease processing”
be narrowly interpreted to mean not advancing regulations to OAL for action until the
EO $-2-03 process is finished, or uniess 2 ruie-specific exemption has been granted.

Attachment 1 to this memorandum explains the basis for ARB requests #1 through #4.
ARB reguest #5 is addressed by the preceding paragraphs. Attachment 2 contains a
summary table of ARB regulations before QAL for review; rules adopted by the Board
but not yet submitted to OAL; fully approved ruies that take effect within the next 180
days; and rules that have been noticed and/or are scheduled for an ARB hearing
between now and May 2004.

Attachments (2)



Attachment 1

FACTUAL BASIS FOR ARB REQUESTS
REGARDING EXECUTIVE ORDER $-2-03

REQUEST #1 - EXEMPT THREE REGULATIONS FROM REVIEW

1.A. Emergency Regulation for Vapor Recovery at Retail Gas Stations

regulation will be re-imposed and industry will be unable to comply. As a result, af]
permitting activity for, and installations of, new retail gas stations must cease until the
vapor recovery regulation is officially modified. '

Proposed Solution: Exempt this business-friendjy rulemaking from review,
1.B.  Zero Emission Vehicie Program Modificatior)s

Background. in March 2003, ARB amended its landmark Zero Emission Vehicle (ZEV)
regulation to place jess emphasis on battery technologies in favor of hydrogen fuel cells
and gasoline hybrids. The final statement of reasons and rulemaking file for these
changes must be submitted to OAL by January 9, 2004. That deadline cannot be reset
or extended except by a narrow procedural maneuver (see below). iIf ARB misses the
filing deadline, the 2003 ZEV regulation will be voided and must be adopted all over
again. Thereis no pre-existing rule to fall back upon. The 2001 ZEV regulation was

Eroposed Solution: Exempt the landmark ZE V‘regulation from review.




Attachment 1
Page 2 of 5

1.C. Fees for Stationary Sources, Consumer Products and Paints

Background: This year, $14.4 million in General Funds were removed from ARB’s
budget to address California’s fiscal crisis, with the proviso that those funds be replaced
with additional fees on polluting industries, deposited into the special purpose Air

that objective. ARB is authorized to levy fees on stationary sources, manufacturers of
consumer products, and manufacturers of architectural coatings (paints) whose
emissions coliectively result in 250 tons per year or more of poliution. The regulation
contairs a 60-day billing cycle once the rule is effective. To meet our FY 2003/04 cash
flow needs, ARB has to start the notice and billing process no later than March 2004.
The fee regulation is currently in the 15-day change process for amendments directed.
the July hearing. Following that step, it needs to be submitted to OAL for review. ARB
had intended to get the package to OAL by the end of January at the latest, so OAL's
review would be finished by the end of February. The Executive Order prevents ARB
from taking that step and endangers the Board’s fiscal solvency.

Proposed Solution: Exempt this budget-balancing fee regufation from review.

REQUEST #2 - EXPEDITE REVIEW OF ONE ADOPTED REGULATION
(Transport Mitigation Requirements for Upwind Air Districts)

Background: In June 2003, ARB adopted revised transport mitigation requirements for
upwind air districts. This regulation has been submitted to OAL aiready, in advance of
the April 2, 2004 filing deadline for that final statement of reasons (FSOR) and
rulemaking file. There is not enough time to pull these reguiations for a full 180-day
review. If the transport mitigation reguiation is not resubmitted by the original filing
deadfine, it will lapse compietely. Prior to this rulemaking, ARB had not updated its
transport requirements for more than ten years. The previous requirements are stale

over air poliution in the San Joaquin Valiey. The Legislature passed a series of bills
increasing Smog controls in that region and imposed enhanced vehicle Smog Check
requirements upwind, in the San Francisco Bay Area. In parallel, ARB updated jts
transport mitigation requirements and its protocols for allocating incentive funds

Proposed Solution; Accelerate rule review to meet the 4/2/04 OAL filing deadline.
Alternatively, this rule could be exempted from review altogether.




Attachment 1
Page 3 of 5

REQUEST #3 - ALLOW BOARD TO MODIFY ONE EXISTING REGULATION TO
AVOID ADVERSE CONSEQUENCES ON JANUARY 1, 2004
{Verification Procedures for Diesel Emission Control Strategies)

Background. ARB's existing rule for verifying diesel particulate retrofit devices imposes
2 20% cap on nitrogen dioxide (NO2) emissions. NO2 can be formed by chemical
reactions on the filter medium as It is reducing particulate; there are also engine-out
emissions of NO2 upstream of the particulate filter, Although they are doing extremely
well at reducing particulate {by 85% or more), no filter manufacturer can simultaneously
meet the NO2 limit at this time. If we do not correct this problem, all existing diese| filter
certifications will lapse on January 1, 2004, whegn the 20% NO2 cap is imposed by '
operation of law. As a result, transit bus fleets subject to retrofit rules will be unable o
continue with their device installation process. Likewise, other fieet cperators in the
Process of procuring diesel filters will be unable to obtain g complying device.

"ARB is requesting approval to modify its existing diese! retrofit verification procedures at
its December 11-12, 2003 public hearing. It is necessary that the Board Members vote
80 staff can act immediately to replace the existing regulation with a new, conditional
approval process. The |atter would remain in effect until OAL has completed its review
of the rulemaking, several months later, at which time the official regulatory changes

Proposed Solution: Allow ARB to prbceed with rule amendments at its
December 11-1 2, 2003 public hearing, including a Board vofe, thereby officially

signaling a change in existing verification procedures. Follow-up with
EQ 8-2-03 review process prior to final approval by OAL.,




Attachment 1
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REQUEST #4 - ALLOW BOARD TO PROCEED ON COURT ORDERED HEARINGS
AND OTHER sip RELATED ITEMS : _
(including Heavy-Duty Diese] Engine Software Upgrade or “chip reflash”)

Proposed regulations for certain emission sources. Pubiic hearings on ten rulemakings
must occur by December 34 » 2003. Of these, ARB has completed just five so far (trash
trucks, small off-road engines, low sulfur diesea| fuel, alignment of heavy-duty gasoline

. truck standards, and stationary diesel engines), The remaining public hearings are
Supposed 1o be convened by December 31. The ARB is already running a couple of
months behind deadline. The Executive Order couid potentially put ARB even further
behind and at greater risk of renewed legal action.

environmental plaintiffs could return to court for 3 Supplemental order. While they are

Dec 11, 2003 - Transportation Refrigeration Units

Jan 22, 2004 - Enhanced Vapor Recovery for Above-Ground Tanks and
| - Idiing Controls for New Diese] Trucks

Feb 26, 2004 - Fuel Tanker Trucks

April 22, 2004 - On-Board Diagnostics for Heavy-Duty Trucks

Like the court-ordered rulemakings described above, the 2003 update of the South
Coast SIP requires ARB to adopt and fully implement, by December 31, 2005, software
upgrades for heavy-duty diese] engines (“chip reflash”). This rule accounts for ~40 tons
per day, statewide, as compared to the lawn & garden rule California just fought to save
in Congress at 25 tons perday. It also accounts for 75% of the emission reductions
required by the end of 2005 to meet ARB'’s legally binding SIP commitment on the
South Coast. It will take ARB approximately 12-18 months to fully implement this ruje
once adopted. For that reason, acting on the rule now is essential fo meeting the 2005

~ deadline.
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Here is some additional background on the “chip reflash” ruie. In the mid-19890's,
heavy-duty engine manufacturers were found to have installed defeat devices in certain
model year vehicles to furn off emission controls during high ioad conditions. The U.s.
EPA and ARB brought separate enforcement actions against the pertinent companies.
in lieu of a mandatory recall, the U.S. EPA and ARB ultimately signed settlement
agreements with the engine manufacturers in 1998, The manufacturers admitted no
fault, but also agreed to install corrective software (chip reflash) as engines were
brought in for major service such as engine rebuilds. The software fix was also to be
made available to any single vehicle owner, free of charge, upon request.

The U.S. EPA and ARB both believed that these software upgrades would be fully
accomplished within 4-5 years. Instead, less than 10% of al| trucks in California are
reflashed as of this date and more than 90% still have excess emissions. The
proposed rule would require truck owners to request a reflash, thereby triggering the
“free of charge” and “make available” provisions of the settlement.

Proposed Solution: Allow ARB to procesd with public hearings on the rules
required by the South Coast 1 994 SIP Settlement Agreement and on other SIP .
related rules where delza Y would prevent compliance with adopted SIP
commitmenis, ' ‘

REQUEST #5 — ALLOW ARB TO CONVENE NORMAL MONTHLY BOARD
HEARINGS, PROVIDED VOTES ARE HELD OPEN PENDING COMPLETION
OF THE EO S-2-03 REVIEW :

Rationale provided in Cover memorandum, page 2.



Attachment 2

ARB Regulatory Actions Affected by Executive Order S-2-03
REQUIRING SUPPLEMENTAL REVIEW WITHIN 180-DAYS
(BY May 14, 2003)
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Section 1(a) of Executive Order $-2.03. Adopted rules already filed at QAL
for review:

1. Vapor Recovery Test Procedures
= Filed with OAL: 10/21/03
= QAL Decision pending: 12/2/03

. Emergency regulation fo postpone infeasibie technology reqdirement;
if not approved wilf immediateiy prohibit siting, permitting, installation
and operation of new or modified gas stations.

2. Ozone Transport Mitigation Regulations 2003
= Filed with OAL: 10/21/03
& OAL Decision pending: 12/2/03

12-month clock for ARR submittal of complete rulemaking file expires
4/2/04. If withdrawn and not resubmitted by that dafe, the rufe will

lapse and will have fo be noticed, heard and adopted all over again.
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Section 1(b) of Executive Order 2.3-03. Regulations adopted by the ARB
but not yet submitted to OAL for review and regulations noticed for public
hearing by the Board: . \

Adopted by ARB but Final Statement of Reasons (FSOR) and
complete rulemaking file not yet submitted to OAL...

1. Modifications to Zero Emission Vehicle (ZEV) Regulations
=Hearing Date: 2/27/2003; Postponed to 3/27/2003
& Statutory Filing Deadline: 1 /9/2004

2. Fees for Stationary Sources, Consumer Products
= Hearing Date: 7/24/2003
& Statutory Filing Deadline: 6/4/2004

3. Off-Highway Recreation Vehicles
= Hearing Date: 7/24/2003
= Statutory Filing Deadiine: 6/4/2004
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4. Specifications for Motor Vehicle Diese| Fuel
= Hearing Date: 7/24/2003
= Statutory Filing Deadiine: 6/4/2004

5. Solid Waste Collection Vehicles
=Hearing Date: 7/24/2003; Postponed to 8/24/2003
= Statutory Filing Deadiine: 6/4/2004

6. Control Measure to Reduce Exhaust and Evaporative Emissions from
Off-Road Engines
=Hearing Date: 9/24/2003
= Statutory Filing Deadiine: 8/6/2004

- Ifthe 1 2-month filing deadline is missed for an ¥ of the reguiations
" identifieq above, those regulations will be voideq and must pe noficeq,
heard and adopted all over again.

Initial Statement of Reasons submitted to OAL, heard by ARB, final
. action pPending..,

7. Air Toxics Control Measure for Stationéry Diesel Engines
= Hearing Date: 11/20/2003

Board hearg proposed regulation, took z‘esﬁmony, deliberaa‘ed, and
provided direction to staff for further refinementes: finaj vofe continued
to future hearing (date tbad).

Initiaj Statement of Reasons submitted to OAL, noticed for public
hearing, not yet heard by the ARB...

8. Administrative Hearing - Revised Tables of Maximum incrementa
Reactivity Values
= Hearing Date: 12/3/2003

9. Heavy Duty Diesel Engine Software Upgrade (Chip Reflash)
lB*Healrin_q Date: 12/11/2003 (postponed from 10/23/2003)

10. Air Tbxics Control Measure for Transport Refrigeration Units
= Hearing Date: 12/ 1/2003

11.Trap Diesel Verification Procedure Modifications
= Hearing Date: 12/1 1/2003
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Initial Statement of Reasons {ISOR) due to DAL to proceed to public
- hearing on January 22-23, 2004. ..

12. California Motor Vehicle Service Information
= |SOR due: 11/25/2003

13.PM2.5 Nonattainment Area Designations
=ISOR due: 11/25/2003

14, Contiﬁuétion of Stationary Diesel Engine Rule
=|SOR due: n/a (already submitted)

. There are also severa/ regulatory items planned for February, March,
- April, May and June 2004 that could be affected by the 180-day review
" If it is inferpreted to stop the processing of ISORs by OAL.

annnnnnnnn»nnnnnnnnnnnnqnu-.n..-.unn-unn-s-.nqnnnnnnnu..-.nnnnun-nnnnqnnnnnnnnnnnnqnnnnnnnnnnnn-ﬂrww

Section 1(c) of Executive Order §-2-03, Suspend or postpone the effective
date of any regulations published in the California Regulatory Notice Register,
but not vet effective, ARB has just one regulation taking effect in next 180-days:

1. LEV 1 2002 Heavy-Duty Otto Cycle (gasoline) Engines
= Approved by OAL: 11 14/2003
E'Effectiye-date of regulation; 1 2/3/2003

A temporary delay in the effective date of this rule would not cause any
significant problems because it does not apply until the 2007 model
year. The rule aligns state and federal standards for hea vy-duty
gasoline engines. .

nnunnnnnnnnnnnnn-n-nnnnn..-\...n..nq,nnnnnnnnnnnnnnnnnunnnnnnqnnnnnnnannn»nnnunnnnnnnnnnnnnnnnnnww

Section 1(d) and 1(e) of Executive Order S-2-03. Reporting requirements.
1) ARB must reassess all pending reguiations. 2) ARB must also submit a report

reports are no latter than 2/ 13/2000 to the Governor's Legal Affairs Secretary,
and must specffically address: .

1. The impact of the regulations on California businesses;

2. The authority for the regulatory action: and

3. Conformity of the regulations with the statutory criteria: necessity;
authority; clarity; consistency; reference; and non-duplication.
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Section 2 of Executive Order $-2-03. By 12/13/03, each Agency shall identify
any issuance, utilization, enforcement, or attempt at enforcement of any
guideiine, criterion, bulletin, manual, instruction, order or standard of general

Aimed at shadow regulations; ho effect on ARB expected,
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PART A/ATTACHMENT 3

December 10, 2003

Mr. Alan C. Lloyd
Chairman
Air Resources Board
1001 | Strest
Sacramento, CA 95814

Dear Mr. Lioyd:
APPROVAL OF REQUEST FOR EXCEPTION UNDER EXECUTIVE ORDER S-2.03

Pursuant to paragraph 1 of Executive Order S-2-03, the Director of Finance hereby
approves the request of December 1, 2003 of the Alr Resources Board to exempt fram
review and continue impiementation of the foliowing adopted emergency regulations:

¢ Vapor Recovery at Retail Gas Stations
* Fees for Stationary Sources, Consumer Products and Paints

" These are CalEPA Agency Secretary requests and the Governar's Legal Affairs Office
has no objection to granting these exceptions. We will review the Fiscal impact
Statements for these rulemaking packages when they are submitted as permanent
regulations. (Finance does not review these statements during the expedited,
emeargency process.)

The Vapor Recovery emergency rulemaking must be impiemented immediately 1o
continue suspension of an existing requirement that turned out to be technically
infeasible. The Fees for Stationary Sources emergency rulemaking also must be
implemented this month to enable the Board to mest its current year budget with fees
rather than General Fund, as reguired by the 2003 Budget Act.

DONNA ARDUIN, Director of/FWe
By: / M C/ ( )
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Decsmber 10, 2003

Mr. Alan C. Lioyd
Chairman

Air Resources Board
1001 | Street
Sacramento, CA 95814

Dear Mr. Lioyd: _
APPROVAL OF REQUEST FOR EXCEPTION UNDER EXECUTIVE ORDER $-2.03
Pursuant to paragraph 1 of E)éecutlve Order 8-2-"03, the Director of Finance hereby

&pproves the request of December 1, 2003 of the Air Resources Board to proceed with
the rulemaking process to modify the foliowing existing regulation;

* Verification Procedures for Diese] Emission Control Strategies
(Adjustment to Nitrogen Dioxide Cap for Diese| Retrofit Devices)

The Governor's Legal Affairs Office has no cbjection to granting this exception, and we
reviewed this package and the Fiscal Impact Statement in November.

modification of the existing warranty Provisions, we are concerned that all the major
diese! retrofit control device manufacturers may quit the California market, which would
constitute a setback both to business and air quality.

DONNA?BDUIN, Directoy of Fina e
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December 11, 2003

Mr. Alan C. Lioyd
Chairman AR AN
Air Resources Board el
1001 | Street

Sacramento, CA 95814

Dear Mr. Lioyd:
APPROVAL OF REQUEST FOR EXCEPTION UNDER EXECUTIVE ORDER S-2-03

Pursuant to paragraph 1 of Executive Order S-2-03, the Director of Finance hereby
approves the request of December 1, 2003 of the Air Resources Board and California
Environmental Protection Agency to:

1} Exempt from review and continue implementation of the following adopted
regulation: :

» Zero Emission Vehicle Program Modifications
2) Expedite review of the following adopted regulation:
* Transport Mitigation Reguirements for Upwind Districts

These are requests of the CalEPA Agency Secretary. The Governor's Legal Affairs
Office has no objection to granting the Zero Emission Vehicle regulation exception, but
has not yet commented on the réquest to expedite review of the Transportation
Mitigation regulation. We reviewed these packages and approved their Fiscal Impact
Statements last spring. ‘

Per your memorandum and subsequent email, we understand that the Zero Emission:
Vehicle modifications must be filed by January to implement the new emphasis on
hydrogen flel cells and gasoline hybrids, and that failure to meet this filing deadline .
would leave no regulations under which to administer this landmark program. We
further understand that the new rules will be less expensive o automakers by allowing
them to use ultra-ciean gasoline technologies and hybrids in lieu of mass producing
zero emissions vehicies, which are still in the pre-commercial stage of development.

Similarly, based upon information provided by the Air Board, we understand that an
expedited review of the existing Transport Mitigation regulation is necessary to ensure



the Board meets the fina! filin
outdated regulations.

g deadline of April 2, 2004, and avoids reversion to

DONNA ARDUIN, Director of Finance

7
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December 10, 2003

Mr. Afan C, Lioyd
- Ghairman -
Air Resources Board
1001 | Street .
~ Sacramento, CA 95814

. DearmrLipys: |
APPROVAL OF REQUEST FOR EXCEPTION UNDER EXECUTIVE ORDER 5-2:03

Pursuant to paragraph 1 of Executive Order §-2-03, the Director of Finance hereby
approves the request of December 1, 2003 of the Air Resources Board and the
California Environmental Protection Agency to: '

- 1) Aliow the Ajr Board to proceed to public hearing on court-ordered hearings (for
rulemakings) pursuant to the Settlerment Agreement for the 1994 South Coast State
impiementation Plan (SIP), and for the "Heavy-Duty Diese] Engine Software
Upgrade” rulemaking necessary to comply with the 2008 South Coast SIP.

2) Allow the Air Board to convene nomal monthly Board hearings, provided votes are
held open on rulemaking actions pending compietion of the S-2-0% review. '

This is a CalEPa, Agency Secretary request for which we have not yet received
concurrence from the Govemar's Legal Affairs Office. However, we concur that i is
appropriate for the Air Board to proceed with its rulemaking hearings as necessary to
comply with court orders and fo avoid a backlog of hearing activities at 2 later date.

DONNA ARDUIN:(Dje??f Fina
By: £ &[4 "

ok TOTAL PAGE.B3 ok,



Part A - Attachment 5
Solicitation of Public Comment

The following notice was posted in the Air Resources Board website following
issuance of the Executive Order and receipt of implementing instructions from
the Secretary of Legal Affairs and the Department of Finance.

Opportunity for Public Comment on Retrospective Review of CARB
Administrative Requlations Per Executive Order §-2-03

- The Air Resources Board is conducting a retrospective review of all regulations
adopted, amended or repealed by the ARB since January 6, 1999, as required by
the Governor’s Executive Order S-2-03. As stated in the Executive Order, this
retrospective review must address:

1. The impact of each rule on California businesses;

2. The authority for the adopted, amended or repealed regulations; and

3. Conformity with statutory criteria for necessity, authority, clarity,
consistency, reference and nonduplication.

Public comments on this review are welcome and should address the specific
criteria described above. Please direct such comments to Ms. Diane Johnston,
General Counsel, at regreview@arb.ca.gov. The deadline for public comments
on the retrospective rule review is January 30, 2004.

The ARB is conducting an identical review for regulations approved by its
Governing Board but not yet final. This category contains mostly rulemakings
undertaken in the latter half of 2003. For some of these rules, 15-day changes
are still pending and there will be a future opportunity for public comment.

In those cases, we request that any comments prompted by Executive Order
S-2-03 be submitted at the time that public comment is reopened. For all other
pending rulemakings, please address your comments to Ms. Diane Johnston at
the address above. The latter comments will not be part of the public record for
individual rules, but will be used to assess whether any adjustments to the near
final rulemakings are warranted.

Finally, the ARB’s Governing Board held public hearings and ook pubiic
testimony on four new regulatory items in November and December of last year,
but deferred final action pending approval to proceed by the Department of
Finance. That approval was granted on December 10, 2003. Accordingly, the
ARB intends to reschedule the four open rulemakings for consideration by the
Board at its February 26-27, 2004, public hearing. The public.comment period is
still open for all four of these rulemakings and comments pertinent to Executive
Order $-2-03 are welcome. The four open rulemakings are:



1. Airborne Toxic Control Measure for Stationary Diesel Engines

2. Heavy-Duty Diesel Engine Software Upgrade (“Chip Reftash”)

3. Airborne Toxic Control Measure for Transportation Refrigeration Units
4. Diesel Retrofit Verification Procedures

Public hearing notices issued for the first time after November 17, 2003, are not
subject to Executive Order 8-2-03. However, it is ARB'’s intent to comply fully
with the spirit of the Executive Order when considering all future regulations.
Specifically, the ARB intends fo assure strict compliance with all statutory
requirements applicable to state agency rulemakings, and to thoroughly examine
the potential impacts of proposed rules on the California business community.
The ARB will also continue to conduct its customary analyses of all air quality,
public health, and economic benefits that may derive from proposed regulations.



